its own national territory. The question of extraterritorial implementation of human rights is gaining recognition, both as a legitimate concern and a legal obligation of foreign states. 3 In this article, the author will focus on the right to adequate food as guaranteed by article 25 of the Universal Declaration of Human Rights, and article 11 of the International Covenant on Economic, Social and Cultural Rights. 4 While the obligations of states for the implementation of the right to food within their own territory are firmly established in international human rights law, 5 the question of the obligations beyond the borders of the national state has not received as much attention either in literature or in international practice. Therefore, this article will address some fundamental issues with regard to extraterritorial obligations in Part I. This will include a discussion of the nature of human rights as universal, as well as the consequences of the fundamental principle of non-discrimination in human rights law. Part II. will give a brief overview of the legal foundation of extraterritorial human rights obligations in general, and in relation to the right to food in particular. Furthermore, Part III. will address the practical implications of extraterritorial obligations related to the implementation of the right to food, while the final substantive part (Part IV.) concerns the often difficult question of remedies in case of non-compliance with extraterritorial obligations related to the implementation of the right to food. 
I. Foundations for Extraterritorial Obligations
Since the adoption of the Charter of the United Nations in 1945 and the Universal Declaration of Human Rights in 1948, the international human rights discourse has emphasised the universality of human rightsall individuals should enjoy human rights equally everywhere. This is clearly the foundation and inspiration for the Universal Declaration itself, in that it reaffirms in article 1 that, "All human beings are born free and equal in dignity and rights. ..", and in article 2 that, "Everyone is entitled to all the rights and freedoms set forth in this declaration, without distinction of any kind …"
The universality of human rights has been the underlying inspiration for all further developments of human rights law and standards over the past sixty years. The possibility of implementing human rights in exact the same manner and on a completely universal level has been widely debated, not least from the protagonists of cultural relativism. 6 However, the principle of human worth and human dignity which comes with the respect for fundamental rights and freedoms for all is rarely questioned. But in the debate on the universality of human rights, by far the most attention has been given to the content of rights. The corresponding universality of the content of obligations, and the implications for obligation-holders (in particular states), have not received the same attention.
A key concept in this discussion is the principle of non-discrimination. Non-discrimination is a fundamental part of human rights law, and is a logical extension of the universality principle. It is overarching and deeply penetrates all international human rights treaties and customary international law. The UN Charter, while not defining what human rights are, confirms that, "The Purposes of the United Nations are: … (3) To achieve international co-operation in … promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion …" Furthermore, the ICJ has held that discriminatory practices, such as apartheid, represent a "flagrant violation of the purposes and principles of the United Nations Charter." 8 Therefore to treat people differently in relation to the way in which they may enjoy their rights, is a breach not only of human rights treaties, but also of fundamental principles of customary international human rights law. With regard to human rights obligations, this becomes a central point. If states are able to treat individuals in other countries differently from the way they may treat individuals in their own territory, this is discriminatory practice in contravention of the principle of universality of rights enjoyment. We will see in the second part that there are legal provisions that may seemingly limit the geographical reach of human rights obligations, but the interpretation of these provisions should always be carried out with the principles of universality and non-discrimination as the foundation.
II. Legal Basis
For a right to be a legal right that provides entitlement, the substance of it has to be combined with the identification of an entity or some entities that carry corresponding obligations. This is the case for international human rights law. By becoming parties to international treaties in the field of human rights, states accept legal obligations to respect and promote the enjoyment of human rights for individuals. The primary state obligation is to respect and promote human rights enjoyments for individuals within their territory. However, to the extent that the state affects the enjoyment of human rights for individuals within other states, the obligations also apply to these persons.
Commonly international or regional human rights treaties specify the content and scope of human rights obligations in the early provisions. The UN Charter, although encompassing far more than human rights provisions, provides, as already stated, that one of the purposes of the organisation is to achieve international co-operation "in promoting and encouraging respect for human rights and for fundamental freedoms." 9 Furthermore, in Arts 55 and 56, it is provided that the Member States of the United Nations, "pledge themselves to take joint and separate action in co-operation with the Organization …" 10 to promote "universal respect for, and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion." 11 Joint action to promote this universal respect, will logically imply that at least some states will act beyond their own borders -or extraterritorially -to achieve this. 12 Some international human rights treaties limit the obligations somewhat, such as the International Covenant on Civil and Political Rights (ICCPR), which provides that, "Each State Party to the present Covenant undertakes to respect and to ensure to all individuals within its territory and subject to its jurisdiction the rights recognized in the present Covenant …" 13 , and the European Convention on Human Rights and Fundamental Freedoms states that, "The High Contracting Parties shall secure to everyone within their jurisdiction the rights and freedoms defined in Section 1 of the Convention." 14 However, the interpretation of these articles in the jurisprudence of the UN Human Rights Committee and the European Court of Human Rights, clearly demonstrates that the instruments have reach beyond national borders in certain circumstances, 15 and that the references to territory and jurisdiction by the drafters were included more for practical reasons than to permit human rights violations by states abroad. 16 However, as the present article deals with the implementation of the right to food, the essential document to analyse is the ICESCR, which was drafted with a different wording in its general obligation article, and also in the specific obligations in the substantive articles. 10 Thus, article 2 of the ICESCR confirms that the way in which states ratifying the Covenant shall ensure the implementation of it, goes beyond national and territorial application, as does the strong reiteration that it shall be done without discrimination, in keeping with the universality principle already discussed.
The provision of "international assistance and co-operation" has not been widely analysed, as the focus on the obligations stemming from article 2 has concentrated on the role of the domestic state. The primary obligation for human rights compliance, quite clearly lies with the territorial state, and will not be questioned by the present author. Nevertheless, the article does refer to actors and activities beyond national borders, and envisages that international cooperation is necessary for the "full realization of the rights recognized in the present Covenant." Indeed, during the drafting of this article, the views that such international cooperation is necessary are evidenced by the statements by Denmark, which held that "countries with insufficient resources should be able to obtain help under the technical assistance programmes or similar projects" 19 and from Egypt which held that "the available resources of the small countries, even if utilised to the maximum, would be insufficient; [and] In General Comment No. 3 on the Nature of States parties Obligations, from 1990, the UN Committee on Economic, Social and Cultural Rights held that, "international cooperation for development and thus for the realization of economic, social and cultural rights is an obligation of all States," 21 and that, "the phrase 'to the maximum of its available resources' was intended by the drafters of the Covenant to refer to both the resources existing within a State and those available from the international community through international cooperation and assistance." 22 Furthermore, as a result of the wording of article 11 of the Covenant, which inter alia provides for the right to adequate food, States Parties to the Covenant, "will take appropriate steps to ensure the realization of this right, recognizing to this effect the essential importance of international co-operation based on free consent." 23 Additionally, para. 2 of the said article states that, "The States Parties to the present Covenant, recognizing the fundamental right of everyone to be free from hunger, shall take, individually and through international co-operation, the measures, including specific programmes, which are needed: a) to improve methods of production, conservation and distribution of food by making full use of technical and scientific knowledge ...; b) taking into account the problems of both food-importing and food-exporting countries, to ensure an equitable distribution of world food supplies in relation to need."
In General Comment No. 12, on The Right to Adequate Food, the Committee held that, "States parties should recognize the essential role of international cooperation and comply with their commitment to take joint and separate action to achieve the full realization of the right to adequate food. In implementing this commitment, States parties should take steps to respect the enjoyment of the right to food in other countries, to protect that right, to facilitate access to food and to provide the necessary aid when required. States parties should, in international agreements whenever relevant, ensure that the right to adequate food is given due attention and consider the development of further international legal instruments to that end." 24 Furthermore the Committee emphasised that, "States parties should refrain at all times from food embargoes or similar measures which endanger conditions for food production and access to food in other countries. Food should never be used as an instrument of political and economic pressure." 25 While other articles in the Covenant contain references to international cooperation, 26 the provisions in article 11 seen in conjunction with article 2 (1) provide a firm legal basis for extraterritorial obligations in relation to the right to food, and its implementation. This is further confirmed on the basis of the provisions in the Convention on the Rights of the Child, 27 which in article 24 (2) calls for the combat of malnutrition, combined with the provisions in article 4 that ensure that, "with regard to economic, social and cultural rights, States Parties shall undertake […] measures to the maximum extent of their available recourses and, where needed, within the framework of international cooperation." 28
III. Practical Implications for the Right to Food
It has now been established that states have obligations beyond their own borders, and that the way in which they carry out their foreign policy and international cooperation may have implications for the compliance with their obligations stemming from human rights law. The time has therefore come to address the practical implications of the national implementation of the right to food in an extraterritorial perspective. In the introduction, it was held that implementation is, from the perspective of the individual, always national. However, the way in which states act through their foreign policy and their international cooperation, may have significant impact on how this national implementation is carried out, and whether the right to food is respected, promoted, or violated. It should be clarified that "international assistance and cooperation" is a broad concept that encompasses international development assistance, but which also goes wider and includes other aspects of foreign policy that may have effect on human rights enjoyment in third countries. This will include areas such as trade relations, financial cooperation, military and security cooperation, as well as activities carried out by private parties internationally. In this understanding, the concept of "international assistance and cooperation" shall qualitatively be carried out in a manner that is conducive to the realisation of the right in the ICESCR, as well as a quantity concept, requiring further assistance when needed. 29 In this section, the FAO Voluntary Guidelines to Support the Progressive Realisation of the Right to Adequate Food in the Context of National Food Security 30 will be used as a point of reference for ways in which states may implement the right to food nationally, taking steps both "individually and through international assistance and co-operation." 31 29 For a discussion of the concept of "international assistance and co-operation" as provided in article 2 (1) of the ICESCR, see P. Hunt/ J. The Voluntary Guidelines consist of three sections, the first being Preface and Introduction, the second covering "Enabling Environment, Assistance and Accountability" containing nineteen guidelines, and the third section concerning "International Measures, Actions and Commitments". In Guideline 19, it is confirmed that states, "should fulfil those measures, actions and commitments on the international dimension, as described in Section III below, in support of the implementation of the Voluntary Guidelines, which assist States in their national efforts in the progressive realisation of the right to adequate food in the context of national food security …" Therefore, the Voluntary Guidelines themselves confirm the strong and direct relationship between the national "measures, actions and commitments" for the implementation of the right to food, with the "international dimension".
The third section covers issues such as international cooperation and unilateral measures, the role of the international community, technical cooperation, international trade, external debt, official development assistance, international food aid, and partnerships with NGOs/CSOs (Civil Society Organisations)/Private Sector. This listing of relevant issues for national implementation through an international dimension, is important as it confirms that "international assistance and cooperation" in article 2 (1) of the Covenant covers more than international development cooperation, which is often taken as the full content of that article.
In discussing how extraterritorial obligations may have a practical impact upon the national implementation of the right to food, it is important to consider ways in which measures taken in accordance with section III. may have a positive or negative effect on the realisation of the right to adequate food, as approached by the Guidelines in section II. It is not possible within the confines of this article to carry out an exhaustive analysis as to how section III. measures may impact up on all the issues covered in the 19 Guidelines in section II. Therefore only a few examples as illustrations of how "international assistance and cooperation" may affect national implementation will be given.
Guideline 2 covers economic development policies, and calls for states to "promote broad-based economic development that is supportive of their food security policies," 32 to "assess … the degree of food insecurity and its causes, the nutrition situation and food safety," 33 and to "promote adequate and stable supplies of safe food through a combination of domestic production, trade, storage and distribution." 34 Likewise, Guideline 4 covers "market systems", and provides that states should, "in accordance with their national law and priorities, as well as their international commitments, improve the functioning of their markets, in particular their agricultural and food markets, …" 35 and that they, "should strive to ensure that food, agricultural trade and overall trade policies are conducive to fostering food security for all through a non-discriminatory and market-oriented local, regional, national and world trade system." 36 Furthermore, Guideline 8 on "Access to Resources and Assets", confirms that states, "should facilitate sustainable, non-discriminatory and secure access and utilization of resources consistent with their national law and with international law and protect the assets that are important for people's livelihoods. States should respect and protect the rights of individuals with respect to resources such as land, water, forests, fisheries and livestock without any discrimination ..." 37 , and, "promote agricultural research and development, in particular promote basic food production with its positive effects on basic income and its benefits to small and women farmers, as well as poor consumers." 38 If these measures (and others not brought in as examples) are considered in conjunction with section III., and its call for states and relevant international organisations to actively support the progressive realisation of the right to adequate food at the national level, 39 it is evident that issues of technical cooperation, 40 international trade, 41 external debt, 42 official development assistance, 43 and international food aid 44 are of immense importance, particularly for poorer countries that have difficulties in realising the right to food for all individuals within their national borders. Two issues should be brought forward here. First, in an integrated world, the measures taken by one state in its relationship to another may have significant impact on the possibility for the second state to progressively realise the right to food for its population; and also measures taken by states collaboratively through intergovernmental organisations (such as FAO, the World Bank, the IMF) may have even greater impact upon the receiving state's abilities in this regard.
For instance, take a state that decides to export chicken meat which, due to subsidies to farmers in their own state, is cheaper than the locally produced chicken meat in the importing state. In this case, the effect of export may be that a.) domestic poultry production in the importing state collapses; and b.) that the quality of the imported meat is substandard due to lack of adequate storage and treatment facilities in the importing state. 45 Such effects would clearly impact upon "food safety" and "stable food supplies" 46 have been negatively affected by the actions (i.e. giving export licence for such export or omissions i.e. failing to regulate the export industry to ensure that "the functioning of the markets, in particular … food markets" 47 is not negatively affected, to the extent, that the right to adequate food is put in jeopardy).
Second, when the guidelines talk about "international commitments" or "in accordance with international law", this reaches beyond the national implementation policies, in that international commitments in accordance with international law, refer to extraterritorial obligations as well. Therefore, any state that is bound by the provisions of the UN Charter, and more particularly the ICESCR, should ensure that their 40 Section III., para. 5. 41 Section III., paras 6-10. 42 Section III., para. 11. 43 Section III., para. 12. 44 international commitments with regard to the right to adequate food, and more specifically the issues identified by the Voluntary Guidelines are honoured when engaging in international cooperation.
More specifically, when states aim to implement the right to food, and are challenged by the economic development policies of external actors such as developed states considering granting official development assistance or support from international financial institutions, such as the World Bank and the IMF, and these institutions propose certain policy measures, it may be difficult for the receiving state to withstand pressure for specific policy measures even if they work against food security strategies.
While the relationship between national and international policies and commitments seems evident and important, the way in which this represents an interaction in terms of human rights obligations is not quite as straight forward. The legal basis for extraterritorial obligations was summarised above. However, the content of these obligations was not detailed. What the obligations amount to will, of course, have great bearing on how the "international measures, actions and commitments" should be considered in this context.
As with national or domestic human rights obligations, extraterritorial human rights obligations may be divided into three categories: respect, protect and fulfil (which includes promote and/or facilitate). 48 This is confirmed by the Committee when providing that, "States parties should take steps to respect the enjoyment of the right to food in other countries, to protect that right, to facilitate access to food and to provide the necessary aid when required." 49 And while assessing the implications of this categorisation, the recognition that "international assistance and co-operation" as provided in article 2 (1) of the ICESCR relates to more than development assistance and a duty to "provide", is essential. This recognition is captured in section III. of the Voluntary Guidelines, in that it deals with a variety of activities that states engage in through their foreign policy or international cooperation, broadly defined. Therefore, with regard to the obligation to respect the right to adequate food in other countries, it is necessary that foreign states ensure that their actions do not lead to the violation of the right to food for individuals in third states, whose right to adequate food was previously enjoyed by them. For instance, states should "refrain at all times from food embargoes or similar measures which endanger conditions for food production and access to food in other countries." 50 Similarly, states should not give support to another state that uses food as a political tool, or blockades food deliveries for political reasons. 51 Furthermore, food aid that is provided by a foreign state should not be discriminatory and benefit only certain groups. Finally, measures taken by foreign states in terms of subsidies and market access, should not be done in a manner that endangers the livelihood of people in third countries. This is particularly important for individuals in poor countries, where alternative livelihoods may be more limited than in richer countries, and also where the national government's ability to provide financial assistance to those negatively affected may be restricted. An example of such a situation may be used as illustration.
The organisation 3D (3D-Trade, Human Rights and Equitable Economy) reported in 2004 on the situation for cotton producers in West and Central Africa, and in particular in Benin and Mali. 52 The report documented a reduction in cotton prices due to significant overproduction of cotton worldwide, and that subsidies had been paid to farmers in the United States and the EU (the United States paid out US$ 1.68 billion to 285 cotton farmers between 1995 and 2002; the EU gave subsidies to Spanish and Greek cotton farmers at 160-180 per cent of world prices). 53 This lead to sharp price falls for African cotton producers, which again undermined national efforts by the West African countries to protect the rights to life, to adequate food and to the highest attainable standard of health, and contributed to retrogression from achieving protection of these rights. 54 The United States and the EU also provided international assistance to Benin and Mali. In 2001, for example the United States assistance amounted to US$ 37.7 million for Mali and US$ 16 million for Benin. 55 "At the same time, however, due in large part to its price-depressing production and export policies relat- 50 Ibid., para. 37. 51 Ibid. ing to cotton, the US contributed to losses in export revenue of $43 million that year to Mali and $33 million to Benin, with the consequent harm for livelihoods." 56 3D concluded that, "by flooding WCA [West and Central Africa] markets with cheap cotton, US agribusiness contributes to depressing prices and undermining the market share for small scale farmers in WCA. This reduces the income both of WCA farmers and governments -income that is vital to food security and health care and to protecting the right to life." 57 What this example illustrates is that if states are to take their "international commitments" and human rights obligations seriously in terms of not contributing to violations of the right to food in other countries, the effects of market oriented and subsidies policies need to be assessed from a human rights effects' perspective. This view has also been confirmed in research carried out by Wouter Vandenhole, who finds that, "subsidies -both direct ones and cross-subsidies -for structural overproduction of sugar, which is then exported to the South at dumping prices to the detriment of local farmers, are in violation of the third state obligation to respect the right to an adequate standard of living." 58 The next level of extraterritorial obligations concerns the obligation to protect individuals from human rights violations committed by third parties -often referred to as private parties. These parties may be national or international private parties over which the foreign state exercises control. Commonly, the activities of transnational corporations (TNCs) are addressed in this regard. However, there is no reason why it should be limited to private business; there may be other actors who are capable of causing harm in foreign states, such as non-governmental organisations (NGOs) engaged in activities in third states. 59 Obligations to protect perspective states are required to ensure, through regulation or other means, that private entities over which they have control, do not cause harm to individuals' human rights in third states. This may 56 Ibid. 57 entail regulating for certain human rights compliance by these entities, and that accountability structures are set up in the home state of the private party to establish responsibility for potential violations of the right to food standards. For instance, if a TNC establishes a plantation for export crops in an area previously used for subsistence farming, they should be regulated in a manner that secures the affected population adequate compensation and safeguards against suffering from violations of the right to food (and other human rights).
Finally, the third level refers to the obligation to fulfil. A far more positive obligation where states shall take positive steps to facilitate or promote human rights enjoyment. 60 This is perhaps the most contentious level from a political perspective, and the most difficult to prove legally. 61 This has also had the tendency to receive most attention when discussing extraterritorial obligations. 62 There is no doubt that positive action on part of foreign states for the fulfilment of the right to adequate food is imperative. This is also reflected in the wording in article 11 (1) and (2), as previously mentioned. The drafters of the Covenant considered such positive international cooperation a necessity for the implementation of the right to food (as well as other rights in article 11). 63 Seeing this level of obligation in light of the Voluntary Guidelines, it is clear that the FAO considered that much of what states engage in as part of their international cooperation may have beneficial impact on the fulfilment of the right to food in foreign states. However, the Voluntary Guidelines do not add new legal obligations apart from those that already stem from international treaty and customary law. Nevertheless, what the Voluntary Guidelines do is to indicate policy measures possible for states to take through international cooperation to fulfil their already existing obligations.
These already existing obligations have been discussed by different bodies. The Committee holds that the references in article 2 (1) of the Covenant to "the maximum of its available resources" and "international assistance and co-operation", imply that states shall seek interna-tional assistance for the realisation of the rights in the Covenant. 64 Furthermore, where states have the resources available to assist other states in creating the conditions for progressive realisation of the right to food, this should be done. The Special Rapporteur on the Right to Food labels this an obligation to support fulfilment. He explains, "Governments also have a duty to support the fulfilment of the right to food in poorer countries. Developing States that do not possess the necessary resources for the full realization of the right to food are obliged to actively seek international assistance, and wealthier States have a responsibility to help. This requires States, depending on the availability of their resources, to cooperate with other countries to support their fulfilment of the right to food." 65 Consequently, the positive obligations to take steps "to the maximum of its available resources" is also applicable for states in their foreign policy. The extent of resources available to support other states in their national implementation of the right to adequate food, will vary from state to state. However, the public commitments to provide development assistance (and the 0.7 per cent of GDP goal) that states have made on numerous and consistent basis in a variety of institutional settings, including the UN Millennium Summit, should warrant a claim on such resources to support fulfilment of the right to adequate food. 66 
IV. Remedies
Much of what has been discussed in this article are issues related to food security and food security policies of states and their international interaction in implementing such policies. However, rights are not im-plemented through policies alone. There is a clear requirement that obligations are complied with, and in case of non-compliance, the availability of remedies to challenge the non-compliance is imperative. The right to a remedy is considered a separate human right 67 that should be available in case of breaches of obligations pertaining to all human rights. 68 However, remedies for violations of economic, social and cultural rights have been less developed than those for civil and political rights, and this is, in particular, the case for judicial remedies which are sought in courts of law. 69 This does not, however, imply that judicial remedies are not possible for violations of economic, social and cultural rights, and recent research has demonstrated that in a number of situations and in a number of countries, such remedies are available and effective. 70 Nevertheless, such situations have generally implied the possibility of bringing violations committed by the territorial state before the national courts. The remedies available for individuals whose economic, social and cultural rights are violated by actions committed by foreign states are theoretical at best. It is here that significant improvements need to be made for the right to food (as well as other economic, social and cultural rights) to be protected from violations committed by foreign actors (as well as domestic ones). While the Committee reviews reports from states that have ratified the ICESCR, 71 the Committee does not (yet) have a mandate to receive individual petitions for violations of the rights in the Covenant. 72 It is also unclear whether such a right to individual petition would be conceived to include violations committed by ratifying states other than the territorial state of the individual.
It is therefore necessary to develop remedy structures that could effectively deal with violations of human rights, including the right to adequate food, in a comprehensive manner. There have been some suggestions in this regard, and in particular the creation of a World Court of Human Rights. 73 While these proposals are still very much in their infancy, this may be one way of addressing the need to take a comprehensive view of remedy provision for human rights violations in light of the increasing international interaction, both among states and among private parties.
It should, however, be noted that while formal, judicial remedy structures are essential for the full protection of human rights, more informal structures may also be applied. The exposure of negative effects of actions taken by foreign states in regard to the enjoyment of the right to food is one way of ensuring further accountability. Such exposure can effectively be done through the work of NGOs and their factfinding and documentation of violations of the right to food. FIAN International has, in recent publications, demonstrated how this may be done, and how foreign governments may be held accountable for their acts and omissions that lead to breaches of the right to food. 74 Gaining expertise in this field, NGOs may also be able to assist states in identifying human rights problems stemming from activities by foreign actors and provide advice as how to eliminate the risk of such adverse effect in the future.
V. Concluding Remarks
The national implementation of the right to adequate food is affected by actions taken by a variety of actors, including the national government, national private parties, foreign private entities and foreign states. While the primary obligation for the fulfilment of the right to adequate food lies with the national government as a result of the ratification of the relevant international treaties, and in particular the ICESCR, the fo-cus on such obligations solely does not adequately reflect the complex situation for the implementation of this right. There are strong legal foundations for the wider scope of obligations, not least in article 2 (1) of the Covenant itself.
This article has demonstrated that while approaching implementation from a national perspective, the activities of foreign actors may have a considerable impact, both from a positive and negative approach. Positively, it is clear that international actors may support the fulfilment of the right to adequate food in other states, and that this is an obligation based on the wording of the Covenant. This should be considered a human rights mandate for positive international cooperation for the aim of providing an enabling environment for the full enjoyment of this right. However, it has also been demonstrated that acts and omissions on the part of foreign actors (states) may have a negative impact on such enjoyment, and that this represents a breach of an obligation. Nevertheless, the accountability and remedy structures to hold such foreign obligation-holders accountable have not been sufficiently developed. This is a challenge to the development of international human rights law in the future, as the lack of remedy structures, both formal and informal, for holding such actors to account, severely hampers the efforts to ensure global enjoyment of the right to adequate food.
